
Independent Schools Magazine 54 Independent Schools Magazine

At the going down 
of the sun and in 
the morning, we will 
remember them
The children of The Froebelian 

School gathered around the 

school’s flagpole to commemorate 

Remembrance Day.  The Last Post 

was played by Fabian Javed and 

Oscar Andrews as the Union Jack 

was lowered to half-mast, followed 

by the whole school observing a 

minute’s silence. They were joined 

by veterans, and learnt the origins of 

the poppy symbol and sang ‘No wars 

will stop us singing’ accompanied by 

a slide slow of photographs from war 

torn countries. 

A group of CCF cadets from 
Aldenham School, Hertfordshire, 
along with cadets from nearby Queen’s 
School,  were asked by History Teacher 
and House Tutor at Aldenham Mr 
John Lewes, Honorary Member 
of the Welsh Guards Association, 
to accompany him to Wellington 
Barracks for the Remembrance Sunday 
Service in the Welsh Guards Chapel. 

Before the service, the Colonel of the 
Regiment, HRH Prince Charles met 
the Welsh cadets. He is pictured here 

with the cadets from Aldenham and 
Queen’s School before they and their 
officers marched to the Cenotaph 
where His Royal Highness presented 
the Regimental wreath. 

At the same time other members 
of the partnership CCF took 
part in the annual Remembrance 
Day service in Letchmore Heath 
where the Aldenham School brass 
band provided the music and the 
Headmaster laid a wreath on behalf 
of the School. The service was led 

by Rev’d Robert Fletcher, Vicar 
of St John the Baptist Church in 
Aldenham School Chaplain Rev’d 
Dan Bond and Srutidharma Das, 
the Krishna Temple President from 
Bhaktivedanta Manor led the prayers. 

Aldenham’s partnership with Queens’ 
School began in November 2008, 
and is one of only six partnerships in 
the London area giving cadets from 
a state school the opportunity to 
participate in CCF activities with a 
local independent school. 

Everyone’s a Winner?

The Upper Tribunal (Tax and 
Chancery Chambers) delivered its 
judgment on 14 October 2011 on 
the Independent Schools Council’s 
application for judicial review of the 
Charity Commission’s public benefit 
guidance as it relates to fee-charging 
charities and considered its response to 
the Attorney General’s reference.   

In the few days following the judgment 
both sides claimed victory.  The ISC 
announced that the Tribunal:

‘Overruled the Charity 
Commission’s approach to public 
benefit and discredited controversial 
parts of the statutory guidance as 
‘obscure or wrong’, 

The Charity Commission welcomed 
the ruling and said it was: 

Pleased that in its judgment the 
Tribunal agrees with our interpretation 
of the law on key issues’.  

The reality was in fact more nuanced 
and is aptly summarised by the 
Tribunal who concluded:

‘Our decision will not, we know, give 
the parties the clarity for which they 
were hoping.’

The Law on Public Benefit

The Tribunal considered detailed 
case law which has developed over 
centuries.  It made clear that public 
benefit requirements apply differently 
to different types of charitable purposes 
and that its decision is applicable to 
educational charities only, though it 
acknowledged that it would have an 
impact for other fee-charging charities.

The Tribunal confirmed the two aspects 
of public benefit:  

i. the nature of the purpose itself must 
be a benefit to the community:   

though the Tribunal concluded 
that there had never been any 
presumption (pre 2006) that 
educational purposes were for the 
public benefit, it had no difficulty 
in finding that the provision by 
independent schools of education to 
students of school age according to 
conventional curricula was a benefit 
to the community.  

ii. those who may benefit from the 
carrying out of the purpose must be 
sufficiently numerous to constitute 
what is described as a ‘section of the 
public’:  

the Tribunal confirmed that a trust 
which excludes the poor from benefit 
cannot be a charity.  Whilst accepting 
that poor does not have to mean 
‘destitute’ the Tribunal was clear that 
people who were able to pay the fees 
charged by independent schools are 
not ‘poor’ in this context, no matter 
how many sacrifices they may make in 
order to fund the fees. A School which 
was established for the purposes of 
educating only those who could pay full 
fees would not be charitable.

What can be taken into account in 
providing public benefit?

The Tribunal then considered the 
ways in which a school could provide 
benefits – whether direct, indirect or 
wider benefits.  It confirmed that the 
following could all be counted:

The provision of scholarships and 
bursaries (including hardship funds);

Inclusion of students from local state 
schools in classes and activities;

Sharing of teachers and teaching 
facilities with local schools;

Making available (eg via the internet) 
other teaching resources to schools;

Making other facilities available e.g. 
playing fields, sports halls, swimming 
pools to local state schools;

But, it discounted any benefit arising 
from the provision of school facilities 
to the local community as a whole 
(including adults), as this was not 
directed at furthering a school’s 
educational purposes.    

The Decision confirmed that bursaries 
are not the only way in which a school 
will be able to demonstrate that it is 
meeting the public benefit test.  Yet 
before Governors scrap their planned 
bursary provision and seek to rely on 
indirect benefits they should heed 
the Tribunal’s findings that “When it 
comes to considering whether a school 
which is a charity is operating for the 
public benefit in accordance with its 
charitable purposes, the primary focus 

must be on the direct benefits which 
it provides. Scholarships or other 
forms of direct assistance are therefore 
important.” Account can be taken of 
the other types of listed benefits but 
the Tribunal noted ‘it must be very 
doubtful whether much weight can be 
attached to a benefit which must be 
comparatively easy to provide at little 
cost and the effect of which seems… 
uncertain.”  

So, when is the public benefit 
requirement satisfied?

The Tribunal has made it clear that 
some benefit must be provided for the 
poor. Those benefits must be more 
than de minimis or a token benefit.  
Once this ‘low’ threshold is reached it 
will be a question for each school to 
apply a more fact sensitive assessment 
i.e. ‘What provision should be made 
in the circumstances of the particular 
school?’  

There will be no one right answer. The 
Tribunal found that it is not possible 
to be prescriptive, the Governors 
have to assess how their obligations 
might best be fulfilled in the context 
of their own particular circumstances 
(i.e. its financial circumstances, the 
size of any endowment, the way the 
school prioritises expenditure and the 
facilities which it provides). This is not 
a licence to do nothing. Governors 
must take a proper decision on what 
is appropriate in the circumstances of 
their charity.  Once the de minimis 
level is reached however, the level of 
provision is a matter for the Governors 
and not for the Charity Commission 
or the Courts.

The Tribunal made a point of referring 
to ‘gold-plating’ of provision at the 
premium end of the market and made 
it clear that schools providing facilities 
at the luxury end, will need to examine 
stringently how they satisfy the public 
benefit requirement.

What next?

The Tribunal has yet to establish 
what relief will be given to the ISC 
and whether the offending parts 
of the Commission Guidance will 
be quashed. In the meantime, the 
Commission has already begun work 

to amend its Guidance. We can expect 
the revised Guidance to become less 
prescriptive, which will not provide the 
clarity that some Governors had been 
seeking. There will be no black letter 
test to be applied.   

Governors will of course need to 
consider the new Guidance when 
it is published (it is still a statutory 
requirement to have regard to it) but 
will have to make their own decision 
as to the level of provision that is 
appropriate.

Finally, whilst Governors are making 
their difficult assessments of the 
benefits to be provided to the poor, 
they can take some comfort from the 
fact that the Tribunal has confirmed 
that a school will not lose its charitable 
status if its fails to meet its obligation to 
provide a public benefit. What happens 
to a  charity that is not meeting the 
public benefit requirement? The 
Commission previously suggested that 
it would be struck off the Register as 
it failed to be a charity. The Tribunal, 
however, thought the approach would 
be that the Commission would remove 
the trustees.

Jo Coleman considers the impact of the recent Tribunal 
ruling on public benefit for independent schools.

Jo Coleman is a Partner in the Charities Team at IBB Solicitors, 08456 381381.

ISC’s verdict:

Matthew Burgess, ISC’s General 
Counsel, said:

“The ruling takes public 
benefit decisions away from the 
Commission and hands them back 
to school governors, and for that 
reason we warmly welcome it.

“The ruling liberates schools 
to innovate and be creative in 
their charitable provision. The 
Commission’s former approach, 
now discredited by the Tribunal, 
had the effect of reducing the public 
benefit of independent schools 
to a crude calculation of fees and 
bursaries. “Each school is in the best 
position to determine what it can 
do to fulfil its charitable objectives 
in the public benefit, and the ruling 
emphasises the independence and 
autonomy of each school to take 
the best decisions it can, free from 
the threat of intervention by the 
Commission.”

Royal connection

Public Benefit:  
What now for independent schools?

Pupils from Spring Grove School, 
Kent, paid a very special tribute 
to the fallen of two world wars 

by tidying up graves prior to 
Remembrance Sunday.

Although the school carried out its 

own Act of Remembrance at 11am on 

November 11, the pupils’ real tribute 

was paid in the preceding days. 

Inspired by parent Simon Lord and 

Rev Dickie Cleveland of Wye Church, 
Spring Grove Headmaster Bill Jones 

took Year 6 pupils to the Wye Church 

to locate the war graves of those men 
from Wye who fought in both wars.  

Here, they set to work tidying up the 

various military gravestones. Out came 

the brushes, rakes, shears and trowels 
as the boys and girls worked hard to 

pay tribute to those who died in two 
world wars.  

The students first studied a map of 

the churchyard in the Tower Room, 

which identified the owners of the 
graves, and read the inscription to the 

fallen on the Memorial Cross. They 
also found the headstone of Thomas 

Slaughter who was one of the first 
men to die in WW1 in September 

1914 and learned how whole families 

of brothers were killed and how the 

village was devastated by the loss of its 

young men.  

They also found the gravestones of 

the airmen of the Royal Flying Corps 

who were killed - mostly in training 

accidents – at Wye Aerodrome, which 

was situated on the farmland next to 

Bramble Lane during WW1.  

Headmaster Bill Jones said: “This 

was clearly an excellent example of 

history in action and the children 

were visibly moved by coming into 

physical contact with the past.  They 

were shocked at the young age at 

which these servicemen lost their 

lives far from home in the cause of 

war and set about our gardening with 

a determination to play our part in 

keeping their memories alive. We Will 

Remember Them.”

Spring Grove School is situated in a 

beautiful, early Georgian house which 

was once owned by Captain Halsey 

RN MC, also Churchwarden at Wye. 

Halsey leased the house to the writer 

Joseph Conrad in 1919 and Conrad 

is believed to have spent six months at 

Spring Grove while writing one of his 

novels, ‘The Rescue’.

During their clean-up operation, 

the children were especially excited 

to discover, half-hidden in the long 

grass, a small wooden grave that 

turned out to be that of Captain 

Halsey’s wife, Blanche.

During Spring Grove’s own Act of 

Remembrance, which took place in 

front of the school, pupils presented 

an assembly about the role of animals 

in warfare and two young trumpeters 

played the Last Post, supported by Mr 

Jones (see picture).

Special tribute to the fallen


