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HHJ BLOOM :  

1. This is a reserved judgment in respect of a multi track trial that has lasted three days. 

The issue is where the boundary lies between 272 Chartridge Lane Chesham (“272”) 

and the private access road to 274 Chartridge Lane (“the access road”). The Claimants 

say that the boundary is where the original fence was and the Defendant says it is the 

mid line of a laurel hedge. 

2. The case proceeded by CVP during Covid 19 and was effective. I have had the benefit 

of excellent counsel for both parties. I am grateful to them both for their able 

assistance  

3. The issues are (i) where is the boundary between 272 and 274 on the access road ; (ii) 

if the boundary is where Mr Gray says, can the Claimants assert adverse possession ; 

(iii) what declarations and /or injunctions should be made and (iii) what, if any, 

damages Mr Gray should receive if I find for him?   

4. I have had the benefit of hearing from the parties and a number of neighbours. I have 

also read expert reports from both sides together with their answer to questions. I have 

set out the legal issues below. Thereafter I have set out the history including my 

findings on the facts where required. I have then addressed the issues in this case.  

5. Legal principles  

Boundaries  

6. Section 60 of the Land Registration Act 2002 sets out that a boundary of registered 

land is a general boundary ; it is not exact.  

7. The primary source of the boundary line between any two properties is the 

conveyance whereby ownership was divided (see Sara on Boundaries at 1-001). The 

relevant part of the conveyance that establishes boundaries is the parcels clause. 

Parcels clauses may refer to a plan but often have other descriptions. Aside from the 

name, the parcel may be described by reference to dwellings houses or other land. In 

addition, measurements play an important role. As set out in Sara at 1-010 

“Measurements contained in the parcels or plan may be either dimensions or areas or even lines drawn 

between two points of uncertain identity. Either have their pitfalls. To begin with they may simply be 

wrong. Equally it may be almost impossible to establish the datum point. Area measurements anyway 

can only be used as a check since they cannot establish the shape of the property. Furthermore, there is 

more than one way of measuring the area of a piece of land and two surveyors will not necessary (sic) 

reach the same result. Nevertheless, it is important not to ignore the measurements and areas whether 

shown in the body of the conveyance or the plan.”  

8. The plan also plays its part in resolving the boundary. Its role is the subject of various 

authorities to which I was taken. As in the case before me, plans are often 

incorporated with reference to the words “for the purposes of identification”. In Neilson v 

Poole (1969) 20 P&CR 909 Megarry J considered the wording in a conveyance where 

there was the phrase for “the purposes of identification only” and “more particularly delineated 

on the plan”. He pointed out that there is an incompatibility in the two phrases. What is 

clear is that the words for “identification only” limit the weight to attach to the plan and 

allow the court to find the boundary is otherwise than as on the plan.  
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9. In Pennock v Hodgson [2010] EWCA Civ 873 the Court of Appeal distilled the 

principles of construction. In paragraph 9, Mummery LJ accepted the following points 
:  

(1) The construction process starts with the conveyance which contains the 

parcels clause describing the relevant land, in this case the conveyance to the 

defendant being first in time. 

(2) An attached plan stated to be “for the purposes of identification” does not 

define precise or exact boundaries. An attached plan based upon the Ordnance 

Survey, though usually very accurate, will not fix precise private boundaries 

nor will it always show every physical feature of the land.       

(3) Precise boundaries must be established by other evidence. That includes 

inferences from evidence of relevant physical features of the land existing and 

known at the time of the conveyance.  

(4) In principle there is no reason for preferring a line drawn on a plan based on 

the Ordnance Survey as evidence of the boundary to other relevant evidence 

that may lead the court to reject the plan as evidence of the boundary.   

  

10. Mummery LJ continued at paragraphs 12-13   

“Looking at evidence of the actual and known physical condition of the relevant land at the date of the 

conveyance and having the attached plan in your hand on the spot when you do this are permitted as an 

exercise in construing the conveyance against the background of its surrounding circumstances. They 

include knowledge of the objective facts reasonably available to the parties at the relevant date. 

Although, in a sense, that approach takes the court outside the terms of the conveyance, it is part and 

parcel of the process of contextual construction….. 

11. Before the judge and in this court it was agreed that the parties’ subjective beliefs about the position of 

the disputed boundary in this case and about who owned the bed of the stream were extrinsic evidence 

that was inadmissible in the construction of the relevant conveyance: Investors Compensation Scheme 

Ltd v. West Bromwich BS [1998] 1 WLR 896 at 913. The effect of the conveyance is not determined by 

evidence of what the parties to it believed it means, but what, against the relevant objective factual 

background, they would reasonably have understood it to mean.” 

12.  From the case law, it is clear that the court in construing the conveyance is adopting 

an objective test. Where the original conveyance is not clear as it leaves room for 

doubt, the court will look at the extrinsic evidence. This can include other documents, 

photographs, maps, the site, surveys and boundary features. There are also inferences 

and presumptions that can be taken account of.  

13. Herrick v Sixby (1867) LR 1 PC 436 is relied on by the Defendant as authority for the 

proposition that the rule is that if there is a doubt about the boundary, and the 

language of description permits different constructions, the one making the quantity 

conveyed agree with the quantity mentioned in the deed should prevail. The Claimant 

makes the point that this applies where it would make the quantity “altogether 

different”. In Herrick the amount conveyed was either 50 acres or 82 acres which was 

a very substantial difference. The deed stated “about 50 acres” hence the decision that 

the amount conveyed was 50 not 82 acres. This case related to an area of woodland 

that was not a conveyance of a certain ascertained piece of land where the boundaries 

were defined but the quantity may have been wrongly stated. In Herrick the area had 
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never been measured or ascertained and the cases of clearly described boundaries with 

erroneous statements of quantity were not considered to be of application.  

14. In Grigsby v Melville [1974] 1 WLR 80 the Court of Appeal held that where the 

words of the conveyance are clear, extrinsic evidence is not admissible to contradict 

the same. In that case the conveyance clearly conveyed the surface over the cellar and 

evidence was therefore not admissible to contradict the same.  

15. Harsten Developments ltd v Bleaken [2012] EWHC 2704 is relied on by the 

Defendant as showing that the court has no problem in finding that the mid-line of a 

hedge is the boundary. In that case, the hedge predated the original 1926 conveyance. 

The Ordinance Survey map which was referred to in the conveyance contained a line 

that marked the middle line of the hedge. As the conveyance was by reference to this 

map the mid-line of the hedge was the legal boundary.  

16. As regards ‘T’ marks, the natural implication of such marks is that they were intended 

to represent existing boundary features (Seeckts v Derwent EWCA Civ 393 at para 

28). Whether it is determinative will depend on balancing it against the other relevant 

terms of the conveyance and the features of the plan coupled with evidence of the 

position on the ground (see Lanfear v Chandler [2013] EWCA Civ 1497). 

17. The Claimant relies on Witt v Woodhead [2020] UKUT 0319 where the court  made 

the point that a conveyance showing a straight boundary may not delineate a perfectly 

straight line on the ground as conveyancers of the past did not have today’s 

computerised mapping tools nor did builders of the 1960s, with pegs and tape, have 

the use of today’s measuring instruments.  

18. As regards surveys and their relevance, I was taken to Sara on Boundaries at 2-018. A 

number of factors are to be borne in mind when considering surveys including that 

reliance on visible features rather than the plan applies particularly where there are 

traditional boundary features such as fences and hedges. However, boundary features 

can change. A fence may replace a wall. A hedge may be planted. The basic rule is 

that once established the boundary remains the same unless there is something which 

can be regarded as a boundary agreement or adverse possession. Where the boundary 

is artificially created there is a greater likelihood that the plan will be relied on. A 

further issue is that similar problems apply in cases of measurements expressed in 

parcels or on the plan. “Measurements in the parcels are often qualified by the words or 

“thereabouts” which does not render them useless..but does prevent an over exact extrapolation. Where 

such measurements are not so qualified they gain an added significance but again more general 

descriptions in the parcels may prevail if the result of putting measurements on the ground is to 

produce a meaningless boundary. Where the measurements are on an identification only plan their 

significance is again reduced and they become just one element in the extrinsic evidence to be 

considered by the court.” Further it is to be remembered “that measurement of land is difficult; 

bend and kinks are not necessarily covered properly in the measurements, an error in the original datum 

point can destroy the whole hypothesis and different surveyors can produce different measurements 

from the same land particularly where the measurement is of areas. However it is equally wrong to 

ignore a measurement of dimensions or area contained in a conveyance”   

19. As regards inferences and presumptions that account can be taken of, I was referred to 

Sara at 2-021 where it is said that it is reasonable to suppose that a person will build a 

wall or plant a hedge to surround their land on their own land. If there is continuity in 

a hedge or wall and it seems to be surrounding the property, then this is an indication 
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that the boundary feature belongs with that land. Where a fence is built on the 

boundary, there is a presumption that the fence itself is owned by the landowner on 

whose side of the paling the fence post stands (Hawkes v Howe [2002] EWCA Civ 

1136). It is assumed that he will the post in his own land and attach the paling to the 

far side of the post so as to maximise use of his land.  

Adverse possession  

20. The Claimant only pursues a claim based on the old rules relating to adverse 

possession and the Limitation Act 1980. It is agreed that the Claimant would need to 

establish adverse possession for a period of 12 years prior to 13th October 2003 which 

is when the new provisions came into effect.  

21. The leading case is J.A Pye v Oxford Limited v Graham [2003] 1AC 419 .  To 

establish adverse possession, the Claimant has to prove a sufficient degree of physical 

custody and control (“factual possession”) and an intention to exercise such custody 

and control on one own’s behalf for one’s own benefit (“intention to possess”). 

22. The Claimant accepted that their argument depends on whether I find the Claimants’ 

predecessor erected the fencing. If I do so find , the Claimant says that fencing is 

strong evidence of factual possession (see Jourdan and Radley and Land Registry 

Practical guide, Williams v Usherwood (1983) 45 P&Cr 235 and McGuiness v Preece 

[2016] EWHC 1518). I was also referred to comments by McCombe LJ in Thorpe v 

Frank [2019] EWCA Civ 150 to the effect that enclosure of land is an obvious 

manner in which the squatter can take possession. As regards intention to possess, the 

Claimant points to the Land Registry Guide as well as  Powell v McFarlane  (1979) 

38 P&CR 452. In Chambers v Havering LBC 2011 EWCA Civ 1576 it was said that it 

is a matter of fact as to the significance of fencing.  

23. The Defendant says that, whilst fencing is strong evidence of possession, it may be 

equivocal in some circumstances (see George Wimpey & Co Ltd v Sohn [1967] Ch 

487) . The continuous presence of a hedge was not considered sufficient to establish 

adverse possession in Hounslow BC v Minchinton (1997) 74 P&CR 221. Finally it is 

said that the Claimants have failed to show sufficient control of the land to amount to 

factual possession (Food Convertors v Newell [2018] All ER D 130) 

Evidence  

24. I heard evidence from the Simics who were attending by CVP from America so were 

under a considerable time difference. It was the early hours of the morning for them. I 

also heard from a number of their neighbours Ms Blow, Mr Harris, Mr Jenks and Ms 

Elstow. Mrs White had provided a statement but was not required to give evidence by 

the Defendant. I found all of their evidence credible and reliable.  Mr Smith (the 

previous owner of 274) gave evidence and for reasons set out below I found his 

evidence less reliable than the other witnesses. I also heard from Mr Gray who was 

broadly telling me the truth as he saw it.  

Narrative  

25. The narrative is as follows. These include my findings of fact where relevant and 

explains my reasoning where there is any dispute .  
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26.  272 sits facing Chartridge Lane. It is a corner property. There is a narrow private road 

that runs along the right-hand side of 272 as you face it. To the left of 272 is 270. The 

private road leads to 274 which is now divided into two plots but was referred to as 

274 in this case. There is no dispute that 274 owns this road (“the access road”). To 

the right of the access road is 276. It is not disputed that the boundary with the access 

road and 276 is the responsibility of 274. Opposite the entrance to the access road is 

267.  

27. It is plainly a charming and highly sought after area. I am told that 274 backs onto a 

golf course and muntjac deer roam onto the private gardens in this area.  

28. It would appear that 272 was first conveyed in 1931 and there is a written conveyance 

and plan. The vendor was the owner of the land to the north east of 272 ie the access 

road. The parcel clause states that parcel has  “a frontage of sixty-six feet” to the front and 

244 feet depth and that “the piece of land is for the purpose of identification and not of limitation 

more particularly described on the plan”. The covenants include one requiring the purchaser 
to forthwith erect and forever thereafter maintain a chestnut pale fence or plant a quick hedge with 

protective oak posts and strands of three wires properly chained  to protect the hedge whilst growing on 

the side or sides of the property marked ‘T’ on the plan. The ‘T’ mark is on the boundary that 

abuts the access lane.  

29. Ms Blow who lives at 278 Chartridge Lane gave evidence. She has been in 

occupation since 1939 so shortly after the 1931 conveyance occurred. She told me 

that she used to go down the access road as she played with the children at 274 during 

the war.  In later years she was friends with the occupier of 274A and walked her dog, 

so again she regularly traversed the access road. Her evidence was that the hedge was 

always there. She could not recall when the fence was erected. She said she was sure 

that the fence had always been there but then said it was well before the 1980s.  

30. In 1959 there is a written conveyance of 274. The parcel is said to have a frontage of 

“fifteen feet or thereabouts” where the access road meets Chartridge Lane.  On the plan 

there is a ‘T’ showing that 274 has the obligation to maintain the boundary on the 

access road where it runs along side 276.  The boundary is described as being the 

fences to the North East. This suggests that at this time there was a fence on the 

access road where it met 276.  

31. 272 was a single residence built by a Mr Johnson. After he died, his daughter Freda 

divided 272 into two properties and lived in the top floor flat. Mr Harris gave live 

evidence to the court. He has lived at 267 from 1980. He is directly opposite 272 and 

the access road. I have seen photos that show he had a clear view of the same. He was 

categorical that when he moved in there was a hedge and fence at 272. His evidence 

was that when he moved in the fence appeared quite old. He was confident the fence 

had been there for many years prior to them moving in by its appearance.  He told me 

about the problems that the area has with Muntjac deer getting into their gardens. He 

did not have direct contact with Ms Johnson. He recalled that he was told she had 

installed some sort of chain link fence to try and keep deer out but he did not have 

direct contact with her. One photo showed the front vista of 272 whilst works were 

being carried out and was taken in June 2000. The wall that now exists at the front 

was not in place.  
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32. In 1985 Mr Smith bought 284 and later also 284A. He also gave evidence before me. 

His account is important as he sold his property to Mr Gray and gave him information 

on sale. I found his evidence the least reliable of all the witnesses before me.  He 

himself accepted that there were serious errors in his statement at paragraph 7. In that 

paragraph, he had referred to the boundary with 276 but in cross examination said it 

should have read 272. The paragraph went on to say that he was told by his 

predecessors in title, the Bakers, that the line of hedge stumps was the boundary. His 

statement said that there was no fence ever erected on that boundary whilst he owned 

274. Further he was not aware of any fence having existed on that boundary other 

than a chain link fence which had been removed before he moved in. In oral evidence, 

he had to accept that in relation to the boundary with 272 this was not accurate. He 

accepted that there was a fence there when he moved in and he was aware of the 

same. Given the importance of the boundary features int his case, these were very 

substantial errors in his statement.  

33.  In addition, Mr Smith, when initially completing the property information form on 

sale, gave no details of the boundaries and who had responsibility for the same. I 

found this odd as if, as he told me, it was clear from the outset and he owned and was 

responsible for the boundary with 272 why not say so in the sale particulars.  His 

hesitancy is in contrast to Mr Hanchant (the Simics’ predecessor in title) who was 

clear in the property information form that 272 were responsible for the boundary 

with the access road.  Mr Smith also said the fence was almost new when he moved in 

in 1985 which contradicts Mr Harris and Ms Blow who said it was old by the 1980s. 

In answering questions to the vendor, Mr Smith said that the hedge with 276 belonged 

to 276 albeit the 1959 conveyance shows that the boundary is the responsibility of 274 

on this side. And indeed the case of the Defendant now is that the boundary is the mid 

line of the hedge. Paragraph 17 of his answers to questions said that the fence was 

erected 9 inches “inside the boundary” whereas previously he had said that the 

boundary was 9 inches the other side of the fence. He later clarified it in further 

answers to questions from the vendor by reference to the wiring in the hedge as being 

the boundary.   

34. Mr Smith also said in oral evidence that Mr Hanchant had asked for permission to 

install the shed  and to remove the hedge to the rear and that he had not complained 

when Mr Hanchant removed some of the hedge to the front. Nor had he asked him to 

rebuild the fence.  Mr Hanchant from the contemporary documents ie the planning 

permission in 1999 and the property information appears to have been acting under 

the belief that he needed to maintain the boundary and that the access road belonged 

to 274. Therefore, Mr Hanchant needed permission to use the private access road. 

Given that in seeking planning permission in 1999 and the sales particulars, Mr 

Hanchant set out that it was his duty to maintain the fence and hedge, it seems 

unlikely that he would have sought permission from Mr Smith to remove the fence or 

hedge to the rear. It seems far more likely that he sought permission to use the access 

road and explained that he intended to remove some parts of the fence and hedge and 

that it was agreed he did not intend to reinstate. That is not evidence that Mr Smith 

owned the fence or hedge. Indeed, the fact that Mr Smith took no action when the 

hedge was removed towards the front, without consultation with him, is consistent 

with Mr Hanchant not requiring permission to do so.  I do not accept Mr Smith’s 

evidence that permission was sought to remove the hedge and fence to install the 

stables rather I find it far more likely that permission was sought to use his road and 
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that it was agreed Mr Hanchant did not need to reinstate the hedge and fence provided 

he did plant something else in place.  

35. Mr Smith said in oral evidence that when he moved in there was a green wire running 

along the hedge and he was told it was part of an old chain link fence. His evidence 

was that the hedge had been cut down by his predecessors in title. He also says that 

his neighbours were told that the boundary was where the wire was. There is a dispute 

with Mr Simic about this as he says that he installed this green wire or his handyman 

did to keep out deer. I have seen photos of the wire and have expert evidence from Mr 

Evans whose report states that this type of plastic-coated wire was only available from 

the 1980s and has a life of about 15-20 years. His view was that it appeared to be 

about ten years old. The Defendant’s expert, Mr Wheatman, considered it was likely 

the wire was in place before the hedge was planted as it was difficult to do so once the 

hedge was planted but was unable to answer questions about the age of the wire and 

nor did he say the wire was marking the boundary. Mr Simic, in his statement, said he 

had installed the green wire in or about 2005 but in oral evidence said 2015. Mr Simic 

was confused as to dates but was very clear and has been consistent in asserting that 

he installed this wire; he said so through solicitors as early as March 2018.  I prefer 

his written evidence that he installed the same in 2005 as being more likely and in 

accordance with that of Mr Evans.  I have seen the green wire in the  photos and it 

does not have the appearance of being over 30 years old which it would be if it had 

been in situ Mr Smith moved in. I do not accept Mr Smith’s evidence that this green 

wire was in place when he moved in. I find it far more likely that he saw it when he 

was selling and has relied on the same as evidence for his answers to questions put 

before purchase.  

36. Mr Smith also said that his predecessors in title told him that they had installed the 

fence that runs around along the side of 272 and the access road. This was a larch lap 

fence (SB p40-41). Exactly the same type of fence is visible in a photo to the rear of 

272 (SB p48) and it was accepted by Mr Gray that this fence belonged to 272. Mr 

Evans’ expert evidence was that this type of fence was common in the 1970s. I find it 

highly unlikely that this fence was installed by 274. There are a number of reasons for 

this. Firstly, the only evidence that it was comes from Mr Smith and it is hearsay. His 

evidence is the least reliable of the witnesses before me and inconsistent in various 

places as set out above. Further, a larch lap fence that appears to be of the same age 

and exactly the same design enclosed the property to the rear and that would strongly 

suggest the whole fence was installed by 272. It also makes very little sense to install 

a fence that would then prevent the owners of 274 getting onto their land and having 

access to the hedge. There was no gate in the fence so if they wanted to access the 

hedge they would either need permission from the owners of 272 or would have to 

remove the fence in part or climb over it. That appears highly unlikely. I also note that 

the presumption is that the fence is owned by the landowner on whose side of the 

paling the fence post stands and hence the presumption favours 272. In addition, the 

clear view of Mr Hanchant and the contemporaneous documents ie 1999 planning 

documents and the sale information for 272 were that the fence was the responsibility 

of 272. The Defendant points to the fact that it is most unlikely that the telegraph pole 

would have been in 272’s property. However, the pole was plainly easily accessible 

from the private road whether it was on the land of 272 or 274.  Again, if the 

Defendant is right, his predecessors in title fenced off the telegraph pole so that it was 

not so accessible. It is unclear why 274 would put up a fence on one side of the access 
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road and not the other side. Mr Smith said it was do with planting roses but once the 

hedge was trimmed there was no need to erect a fence. The only people who 

benefitted from the fence were 272. Anyone looking at the property would have 

concluded that the fence was erected to enclose the land belonging to 272. I find that 

the fence was installed by 272 not 274.   

37. Thereafter Mr Smith lived in his property. He told me that he trimmed the hedges on 

his side on the access road. Nothing much turns on this in my view as he has access to 

the private road and it seems logical he would trim the hedge if it was over the fence. 

I refer to the trimming further below.  

38. In 1996 Mrs Elstow moved into  288 Chartridge Lane. She recalled that Mr Hanchant 

moved in and carried out improvements but the fence and hedge remained in situ 

throughout.  

39. In or about 1997 Mr Hanchant purchased 272 and set about restoring the property to a 

single dwelling.  He sought planning permission and completed some drawings that I 

have seen . It is stated on these plans that the existing hedges/fences/trees on the 

boundary with the access road were maintained. The works appear to have taken a 

long time. At some point as said above he extended 272 to the right and cut down the 

hedge at that point to allow light into the new extension. It is accepted that he did not 

ask to permission to do so and nor did he replace the hedge.  At another point in time, 

he made a hole in the hedge towards the rear to permit a stables to be brought in.  As I 

have found above, he needed the permission of Mr Smith to use his access road for 

this purpose. As Mr Smith said in his statement that was why permission was sought 

and, as part of the arrangement, Mr Hanchant agreed to plant new laurels. He also 

built a new driveway and external front wall that is plainly visible in photos provided 

to me. The front wall has two brick pillars at either end. These were not installed until 

after June 2000 or thereabouts as I have the photo taken by Mr Harris which shows no 

brick pillars at that time.  

40. Throughout the time Mr Smith was living in 274, it would not appear any issues arose 

as to the boundary or regarding the fence or hedge.  

41. In 2004, the Claimants bought 272 from Mr Hanchant. The seller’s property 

information stated that the boundary to the right was the responsibility of 272 as was 

the rear.  It is stated there were no disputes with neighbours. It also records that there 

is an overhead BT cable that crosses 272 to another property. I have seen photos of a 

telegraph pole. Initially it was plainly inside the old fence. When Mr Gray replaced 

the fence, the pole was running alongside the fence. There was some suggestion that 

the response of Mr Hanchant referred to the telegraph pole at the front but what is 

very apparent from one photo is that the overhead cables from the telegraph pole 

towards the rear cross 272 to get to 274. It seems far more likely that Mr Hanchant 

was referring to the telegraph pole to the rear and not the one to the front which is 

plainly on a grass verge outside the front of the property albeit wires do cross 272 to 

270.  

42. At the time of purchase the fence ran alongside the access road and to the rear of the 

property. There was a gap towards the rear and the hedge was cut down as previously 

set out near the extension. There was a laurel hedge that was well established. Mr and 

Mrs Simic gave evidence and were clear and consistent in their evidence save for Mr 
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Simic saying 2015 instead of 2005 as regards the green wiring being installed. Mr 

Simic said that he recalled a conversation in 2008 with the Smiths about the height of 

his hedge and as a result he hired a company called AJ Wells and Sons to trim the 

hedge. Mr Smith disputed that and said he would tell Mr Simic when he, Mr Smith, 

wanted to trim the hedge. He said that he did both sides of the hedge and the top. I 

preferred Mr Simic’s evidence. He was not challenged on this account. His evidence 

is very clear and precise. It is more likely that he would do the work as he understood 

from all the documents and his conversations with Mr Hanchant that it was his 

responsibility. There was no reason for Mr Smith to consider from the 1959 

conveyance that it was his responsibility save what he says the Bakers told him. I 

have not seen any written documents relating to Mr Smith’s purchase and do not find 

his recollection of events reliable and accurate as I have made clear.  

43. Mr Simic also said that he installed irrigation pipes along the boundary in the early 

years of his occupation which were replaced in 2019 when they became defective due 

to age. These can be seen in photos. They are rather like hose pipes in that they are 

flexible piping. Mr Gray described them as water pipes.  

44. In 2015 Mr Jenks purchased 270 which abuts 272. He said that there was no question 

about the boundaries. There is no hedging on the boundary with 272.  

45. In Autumn 2017, Mr Gray informed the neighbourhood he was planning to purchase 

the property at 274 to develop it. There was widespread opposition to the plans. The 

neighbours objected to the number of houses proposed initially said to be 4 and in fact 

6.  

46. Mr Gray and the Simics met at his office. Their opposition was expressed especially 

to the volume of traffic on the access road and the closeness of properties to their 

garden.  

47. Mr Gray purchased 274 from Mr Smith in December 2017. As set out above, Mr 

Smith’s initial property information did not explain who the boundaries belonged to. 

He did not answer the question at 1.1 which asks who owns or accepts responsibility 

to maintain or repair the boundary features. In answer to the question at 1.2, which 

was “If the boundaries are irregular please indicate ownership by written description of by reference to 

a plan”, he responded with “check deeds”.  In later pre purchase questions, Mr Smith 

responded that the hedge on the left hand side of the access road belonged to 276 and 

that the boundary on the right hand side with 272 was approximately 9 inches behind 

the fence. He then said in same document that the chain link fence had been removed 

and the wooden fence was erected approximately 9 inches inside the boundary. Mr 

Gray said that he was satisfied from the documents, the response of Mr Smith and the 

lay of water pipes and the telegraph pole that the boundary was as said by Mr Smith. 

He had over 30 years of experience in development.  

48. Mr Gray employed Mr Wheatman of Global Surveys to draw up plans in relating to 

his planning application. He was initially instructed in June 2017. The planning 

applications were refused initially albeit eventually approved on appeal. I have read 

Mr Gray’s responses to the objections. There was a traffic plan that was discussed 

with Mr Gray. He said that the width of access allowed 4.8m at each end. The plan 

was on the basis that cars would not pass on the road itself so the width of the access 

road was not relevant.  
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49. In February/March 2018, at a time when Mr and Mrs Simic were out of the country, 

Mr Gray arranged for a section of the fence to the rear of the access path near 274 to 

be removed. Mr Gray cut back the hedge and installed a new fence that was about 

30mm further in towards 272. Mr Gray accepted that he did not tell the Simics but 

informed the occupiers of 276 of his plan. The Simics were informed by their 

neighbours and immediately arranged for solicitors to write to Mr Gray. It is clear 

from photos that the position of the fence moved as can be seen from the telegraph 

pole. Before the works done by Mr Grey, the telegraph pole was behind the fence and 

afterwards the fence went around the telegraph pole.  

50. By letter dated 6th March 2018, the solicitors for the Simics wrote to Mr Gray making 

it clear that the fence was theirs and his removal of the same was unlawful. Mr Gray 

responded on 22nd March 2018 to assert that neither the fence or hedge belonged to 

Mr Simic. The boundary is stated to be “of course the centre of the hedge indeed there remains 

a green single wire running the full length of the boundary that weaves in and out of the stems of the 

laurel hedge and is affixed to short wooden posts which has clearly been in place for some considerable 

time and intended to mark the legal boundary..”. He also said in this letter that the water 

supply pipes were within 274’s title. He finishes by saying that the Simics now have a 

better fence and should be grateful he has not requested a contribution to date. He 

accepted in evidence that it was somewhat odd to seek a contribution if the fence was 

his. A further letter was sent by the solicitors in May 2018 asserting ownership of the 

disputed strip and that the green wire was inserted by their client in or about 2006. It 

was pointed out that the water supply was not running through the disputed area as 

asserted by Mr Gray but lay on the other side of the access road.   Mr Gray did not 

reply to this letter. The Simics did not take further action at this time.  

51. In 2019 the Simics took the view that the old fence that remained needed to be 

replaced and instructed their workmen to replace the fence that remained on the side 

with the access road. The fence was erected in August 2019. Mr Gray wrote to the 

solicitors for the Simics on 13th August 2019 complaining about the removal of his 

fence and trespass. Mr Gray believes that this was a cynical attempt to reduce the 

width of the access road shortly before planning inspectors were due to come round. 

However, Mr Simic explained why they sought to replace their fence and that it was 

to be placed on the existing posts and to link with the new fence of Mr Gray even 

though they considered that was in the wrong place. They sought permission from the 

tenant at 274 to use the access road which was given. Mr Gray says that in fact the 

fence was not on the posts.  

52. On 18th September 2019, Mr Gray instructed his workmen to attend and cut back the 

hedge and remove the new fence installed a few weeks earlier by the Simics. Despite 

knowing that solicitors were involved, he did not contact the Simics or their solicitors 

in advance. He said, initially, in oral evidence that he did not think that what he was 

doing was controversial but then accepted that it was. Plainly it was controversial to 

remove a brand new fence that had just been paid for and put up. Mr Gray said that 

they were merely removing it and then going to replace it where it should have been 

ie nearer to the laurel hedge. Mr Gray told me that he needed to have the fence in the 

right place as the planning inspector was coming for a site visit and he did not want 

the measurements taken with the fence in the wrong place. Mr Gray did not think he 

had instructed his workmen to cut back the hedge but I prefer the contemporaneous 

record of the solicitors as to what happened.  
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53. The Simics were away but their neighbours called Mrs Simic’s mother, Mrs White, 

who lives locally. She attended and saw workmen tearing down the fence. She told 

them to stop but was informed that they were acting on Mr Gray’s instructions. The 

police were called and refused to get involved. A Mr Murphy attended and said they 

would not stop until there was an injunction in place.  

54. At 9.29 am on 19th September 2019, Mr Southworth was emailing Mr Gray asking 

him to undertake to immediately stand down his workmen. If not, an injunction would 

be sought. This was followed at 9.59am by confirmation that work had started and a 

request to provide an undertaking as previously sought.  

55. At 10.13am Mr Gray responded by email to say it was 272 who were stealing his land 

and trespassing. Mr Southworth responded within a few minutes to say there is a 

dispute over the boundary and unless he gave undertakings as sought an injunction to 

cease to move the fence or interfere with the same would be sought. He followed that 

by saying at 10.36 that they were now going before a judge to get an injunction. Mr 

Gray replied at 10.41am to say that the solicitor must put all the correspondence 

before the judge.  

56. Mr Gray told me that he thought going to court was an empty threat and that he did 

not know what the undertaking was. He saw himself as the conciliatory one as he had 

offered to meet at the site and measure the 15ft width of the road as per the 1959 

deeds.  

57. At 15.01 Mr Southworth emailed Mr Gray to say that they had obtained an injunction 

prohibiting him from removing or repositioning the fence or cutting the hedge. He 

said the sealed injunction would follow shortly. Mr Gray did not consider that the 

injunction existed. He told me that he doubted what the solicitor was saying and 

thought the solicitor might not be telling him the truth when he said he had got an 

injunction. With hindsight he recognised that a solicitor was not likely to lie in writing 

about getting an injunction. However, he refused to stop until served with the 

injunction. In his statement he said that the works to the fence were completed by 

15.30 and he was served at 15.53 by which time all work was completed. However, 

before me, he said the reason the fence was in a poor condition with slats missing was 

that they had to stop when they got proof that there was an injunction. This is an 

important internal inconsistency in the evidence which I found telling. Mr Gray was 

someone who was willing to change his evidence as it suited him as is clearly seen 

here. Both accounts cannot be right. I found Mr Gray’s evidence about this event did 

not paint him in a good light at all. It was obvious that it was a highly confrontational 

and aggressive act to remove the brand new fence that had been erected without any 

reference to the solicitors. Contrary to what he told me, he did know what undertaking 

was required as it was expressed in the first email that day namely that he would 

undertake to instruct his contractors to cease work and would agree not to take any 

further actions regarding the hedge or fence until a court had determined his 

entitlement to do so.  That was very clear. It is to be remembered that Mr Gray is not 

a litigant in person without knowledge of solicitors or legal processes. He is, as he 

told me, a highly experienced property developer with over 30 years’ experience. He 

also has had other involvement with solicitors as was clear from his responses to me 

where he expressed the clear view that solicitors issue empty threats. His attitude was 

one of remarkable arrogance. I appreciate he believed he was acting within his rights 

but he plainly knew the boundary was disputed by the Simics. They had taken down 
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the old fence but had instructed it be reinstated in its old position. Had he considered 

it was not in the old position, he could have raised that with them and asked them to at 

least move it back to the old posts until they could resolve it in court but that was not 

his course of action. His refusal to cease work when told of the injunction at just after 

15.00 was arrogant and shows contempt towards the professionals acting for the 

Simics. He then sought to pretend that the works were finished by 15.30 albeit he now 

denies that was the case.  

58. After this incident proceedings commenced the following day on 20th September 2019 

. Pleadings have been filed.  

59. In December 2019 on appeal permission was given by local planning authority to 

erect six dwellings at 274.   

Expert evidence  

60. Neither expert gave oral evidence. Both prepared reports and answered questions. Mr 

Wheatman, for the Defendant, had also prepared earlier reports as he was involved in 

the planning application before these proceedings were ongoing.  

61. Mr Evans is the expert for the Claimant and is a member of the RICS and CIOB. He 

has over 40 years of experience. I have read his report and the answers to his 

questions. His view was that hedge has been in place since at least the 1950s. Whilst 

there may have been an earlier fence, the current fence was most likely erected in the 

1970s as it was a type that came into fashion at that time. His opinion was the hedge 

would have been most likely planted within 272 to allow for space to the boundary. 

The original fence would then have been placed within an acceptable tolerance of the 

hedge when it matured.  He was dismissive of the idea that the green wire could 

possibly have marked the original boundary as such wire did not even exist until the 

1980s and in any event was visibly not that old. As regards the boundary to 270 and 

272 he explained  that he considered the original boundary was not the current fence 

but a hedge and referred to a 1975 planning application which shows a hedge as the 

boundary and part of that hedge remains in place in the rear garden of 272. He 

considered that was likely to be the original boundary. He was therefore sceptical 

about the rear measurement of 60ft. He accepted that the distance from the current 

fence at 270 to the new fence installed by Mr Gray does measure 60ft but is firmly of 

the view that too much reliance cannot be placed on that given the far boundary is 

itself inaccurate. As regards the measurements at the front, he rejected the datum 

points used by Mr Wheatman. The brick posts at the front were not in place until after 

2000 and thus cannot assist in demarcating the boundary. He also explained that the 

brick post and telegraph pole at the front appear to be set back to enable a visibility 

splay at the junction rather than to demarcate the boundary. He recognised that the 

rear telegraph pole was within 272 but considered this was explicable as it related to 

wiring as well as the telephone.  

62. Mr Wheatman has over 40 year experience as a land surveyor and is a member of the 

CInstCES and an associate member of  RICS. His opinion is that the boundary is the 

root line of the hedge. His conclusions are primarily based on measurements using 

existing features. To the rear he relies on the plan to the 1931 conveyance which has 

the plot being 60 ft. He measured at the rear from the existing boundary fence at 

270/272 to the hedge root line and this was 60ft 6inches which was very similar to the 
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plan. To the front he has measured between the two brick pillars that he stated 

coincided with the dividing fence of no 270/272 and the end of the hedge by the 

access road. This measurement was 67ft which he says closely corresponds with the 

66ft measurement on the 1931 conveyance. He relied on the 1959 conveyance of 274 

which he says shows that it has a 15 feet access at each end and that, as the  boundary 

was straight and parallel, the width was constant for the length of the access. He used 

the root line of both hedges and found that the distance was 15ft (4.57m) at each end 

but only 14 ft (4.36m) at other points on the access road. He inspected the green wire 

within the hedge line which he noted weaves between the stems of the laurel hedge. 

This he concluded suggests that the wire was installed before the hedge was planted 

or soon after. He relies on the telegraph pole as evidence that the boundary was such 

that the pole would have been on 274’s land. I have also seen an earlier report 

prepared by Mr Wheatman, in November 2019, where there are some additions that 

have been deleted. Mr Wheatman explained that he has compared the quoted 

dimensions in the conveyance for 272 with the physical dimensions existing on the 

site. He concluded that by comparing the two, the evidence indicated that the original 

boundary between 272 and 274 was located at the corner of the existing brick pillar at 

the front of the property and the root line of the hedge to the rear. In answer to 

questions, Mr Wheatman made clear that he was a land surveyor and his opinion was 

based on comparing the existing hedges and fences to the documents he has seen. He 

was not able to comment on several questions such as question 3 where he was asked 

to assist as to why if one uses the brick pillar to the front the frontage greatly exceeds 

15 ft; he said  this was  outside his field of expertise.  

63. In considering the evidence of these two experts, I did not have the benefit of oral 

evidence. I have two conflicting expert opinions. Ms Read says that I should accept 

her expert’s evidence primarily as it correlates to the measurements in the 

conveyances. I should not accept Mr Evans as there are problems with his report. It is 

said that his evidence that the boundary at 270 is a hedge and not the current fence is 

not made out or explained. Further there would be more evidence if this was so and 

the boundary of 270 and 274 are aligned. Further Mr Jenks says there is no hedge. Mr 

Evans is also wrong to say that the accepted tolerance is 5% according to RICS Code. 

In addition, he wrongly relies on RICS Guidance Note for Boundary Matters in 

answer 9 where he refers to the same.  She also points to the telegraph pole and that 

his evidence on this is not credible.  

64. Ms Hawker counters that the measurements are one aspect only and it is telling that 

the two experts disagree. The evidence of Mr Wheatman is not truly independent as 

he was already employed by Mr Gray prior to this conflict. She says he has used 

modern datum points which does not assist as to where the true boundary lies. She 

rejects the criticism of her expert and says that 5% is in fact within the accepted 

tolerance which is 1-10% depending on circumstances.  

65. I have carefully considered the expert evidence. Mr Evans provided less  detailed 

measurements and relied rather more on the physical evidence and the documents that 

existed.  Mr Wheatman relied very heavily on his  measurements. In addition, Mr 

Wheatman cannot be seen as wholly  independent given he was previously employed for 

the planning application.  

66. I did not find the criticisms of Mr Evans particularly convincing. He set out a clear 

explanation and basis for his opinion. He explained why he was not able to accept the 
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analysis of Mr Wheatman and indeed acknowledged that the measurements may not 

be able to offer an entirely accurate position. He relied on the information from the 

various documents and his experience in concluding that the hedge was most likely 

laid in the 1950s. It was not a very good boundary as it was not fixed. His reference in 

Answer 9 was not misleading in my view. He was citing the Guidance in the first part 

of his answer. The Guidance does refer at 3.5 to the fact that buildings are surveyed 

more accurately than hedges which are neither solid or well defined. This could be 

seen as a warning regarding the use of hedges. The rest of the sentence I did not read 

as a quote from the Guidance. Nonetheless his conclusions based on his experience 

make good sense as it seems likely that a hedge would be planted inside the boundary 

to allow for growth. The tolerance factor of 5% is explained by reference to the RICS 

Code of Measuring. In that document under the heading Accuracy, the authors explain 

that much depends on what is being measured and that where there is a lack of 

technically advanced equipment, the tolerance level is up to 10% hence he has taken 

5% as an average. I found that a reasonable approach relying on the Code. Mr Evans 

answered the questions and sought to explain his conclusions not simply be reference 

to measurements but by looking back to the documents and the physical features as 

well as measurements. He also relied on his experience. He was very much trying to 

ascertain what the boundary would have been at the date of the conveyance rather 

than simply looking at the current physical features.   

67. I found Mr Wheatman’s evidence less convincing. Firstly, he did appear to be 

working backwards. He was relying on the existing physical features without 

ascertaining whether they were in fact the correct boundaries in 1931 which was the 

critical time. He made this very clear in his answer to questions where he said that 

what he had based his report on was a comparison of the existing features with the 

conveyances and LR documents. I have not found convincing his explanation of his 

datum points. He used the two brick pillars at the front of no 272 to measure the 

frontage of 272. Those brick pillars were not present as late as 2000 and are plainly 

installed to complete the entrance to no 272. It is not at all clear that the pillar on the 

boundary with no 274 was installed at the boundary. I have seen photos before and 

after and it is very difficult to say that the brick pillar was placed on the boundary. If 

the boundary is the centre line of the hedge it appears not to align with the brick pillar  

from the photos. But in any event in the report before the court, it is said the boundary 

is the mid line of the hedge not the corner of the brick pillar. But in the initial 

November 2018 report, Mr Wheatman said the original boundary was located at the 

corner of the brick pillar to the front and at the centre line of the hedge to the rear. 

There is no evidence that the corner of the brick post is aligned with the mid-point of 

the hedge. Indeed, I note what Mr Evans said about the visual splay and setting back 

the brick pillar to permit maximum vision at the frontage with the access road. In 

addition, Mr Wheatman assumed that he should measure from the mid-point of the 

hedges on either side of the access road. He got a result he wanted doing this but does 

not explain why he used that datum point on each side. If the hedge at no 272 belongs 

to Mr Gray, then why is the mid-point the correct measurement? If it belongs to no 

272, why it is the correct datum point? Mr Wheatman does not explain why these are 

his reference points save that using them leads to a result that matches the 

measurements. Further if the hedge at 276 belongs to Mr Gray again why is the mid-

point the correct datum point?  
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68. Whilst I appreciate that Mr Wheatman was working from the current boundary with 

no 270/272 ie the dividing fence, Mr Evans explains why in his view this was unlikely 

to be the original boundary. He was not suggesting that it may not have become the 

accepted boundary as at today but explains that the older documents show a hedge as 

the boundary (1975 planning application). And that hedge, according to Mr Evans, 

remains visible in the Claimant’s garden.  This is a very clear example that shows the 

difficult of relying purely on measurements as different experts can explain why 

different datum points should apply.  

69. Further measuring from the green wire which is meandering through the hedge cannot 

afford an accurate boundary albeit that is suggested as the datum point in the 

pleadings of the Defendant. As Mr Evans referred to, measuring from a living item 

that is not static is difficult. Mr Wheatman also recognised this problem and did not 

assert that the green wire was present as marking the boundary.  

70. Mr Wheatman did not answer some questions as being outside his expertise. He had 

felt able to state in his original report that the width of the access road was 15 ft at 

each end and that each boundary was straight and parallel indicating that the width 

was constant for the length of access. He was asked as to how he relied on the 1959 

conveyance rather than the 1931 conveyance given it predated the later one and 

replied saying as a land surveyor he had compared the existing features to the 

documents supplied. It was outside his expertise. He had also relied on the plan to the 

1959 conveyance but the conveyance was clear that it was not a definitive 15 feet but 

“thereabouts” He did not address the issue raised by Mr Evans namely that if the brick 

pillar was used as the datum point the width across the front would be far in excess of 

15 ft.  

71. On critical issues I preferred, Mr Evans’s analysis as he was not simply relying on the 

current features as evidencing the datum points but looking back at the earlier 

documents and physical features to ascertain as best he could the boundaries that 

probably existed at the time. He noted the existence of a hedge to the rear of no 270 

and 272 and that it appeared to be the boundary in an earlier document. He draws 

from this that the hedge was more likely the boundary before the current fence was 

built. That appears a perfectly proper deduction to reach. Of course, over time the 

parties have accepted a different boundary. In addition, the court has to be very 

careful about placing too much weight on measurements that were taken in 1931 

when the sophisticated measuring equipment of today did not exist. Again, he was 

cautious about the measurements recorded as at 1931. He suggested an accepted 

tolerance of 5% which is the mid point according to the Code and amounts to 3ft at 

the rear and 3.3 feet at the front. It is also notably that the front measurement on the 

1959 document is not a precise measurement but “thereabouts”. I note that the 

Defendant’s expert relied on Appendix H to the RICS guidance but take the point 

made by the Claimant that is for scaling up.  I found Mr Evans’ approach more 

exacting than that of Mr Wheatman. 

72. I preferred Mr Evans’ evidence as it adopted a wider view of the evidence and did not 

limit itself to the measurements as its primary source. Further he made clear why the 

datum evidence of Mr Wheatman was likely to be wrong. Finally there were internal 

inconsistencies in Mr Wheatman’s evidence.  

Conclusions  
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73. As a starting point I do not consider that this is a case where the conveyance is  so 

clear that extrinsic evidence should not be admitted. It is not a case like that  of Grigsby v 

Melville where clear words conveying the surface over the cellar  were used. The 

conveyance in this case does include measurements they are  not so clear that the court 

should exclude extrinsic evidence. There are no  datum points set out in the conveyance 

or attached plan which enable the court  to know where the existing boundaries lay. Indeed, 

from the wording in the  clause 5 of the restrictive covenant it appears likely that no 

boundary fence or  hedge was in place at the date of sale as the wording envisages that 

the  purchaser shall forthwith erect the same. It is also notable that the vendor  remained 

as the owner of the access road and this plot of land was being  carved out of his existing 

title.  

74. I have in mind the construction principles set out in Pennock v Hodgson when 

 considering what the precise boundary of 272 is. I have considered all the  evidence 

including the plan, the ‘T’ marks, the physical features, the expert  evidence and the 

measurements as well as the live evidence. I accept the mid  line of a hedge can be the 

boundary line but that there would need to be  evidence as to why that was the  boundary 

rather than the outer edge of the  hedge. In the case of Harsten Developments v Bleaken the 

Ordnance Survey  map had been referred to in the conveyance and contained a line that 

was the  mid line of the hedge. As Sara on Boundaries makes clear at 6-026 usually the 

 conveyance makes clear who owns the hedge or the conveyance will be by 

 reference to Ordnance Survey numbers in which case the boundary will be the  mid 

point of the hedge.  

75. As set out above, I have found that there was no green wire in place until 2005. It 

does not assist me in identifying the boundary. Further the fence was built by the 

owners of 272. I find that this was probably in the 1970s. Whether there was a fence 

there prior to 1970s is unclear. Mr Evans consider it likely that there was a post and 

rail fence but candidly accepted that he could not say for sure. However, what is clear 

from Ms Blow is that there has been a hedge there since the late 1930s. Whether the 

current hedge is the original hedge or not, I am satisfied that it stands in the site of the 

original hedge. The hedge was built to delineate the boundary with the access road 

and 274 as required by the 1931 conveyance. I agree with Mr Evans, and am quite 

satisfied, that the hedge would have been laid within the boundary of 272.  The 

intention would have been that it would grow out and form a boundary along its outer 

edge. I find it unlikely, as Mr Evans said, that the owners would plant the hedge so it 

roots were on the boundary. The ‘T’ mark on the 1931 conveyance is very clear that 

this boundary was the responsibility of 272. It was for 272 to erect the hedge and then 

to maintain it. It may be that Mr Smith trimmed the side that grew onto his land but 

that does not make the hedge his. As set out above, I preferred Mr Simic’s evidence 

about hiring contractors to cut down the height of the hedge and trim it.  I can find no 

basis for saying that the mid-point of the hedge was the boundary or that the hedge 

belonged to 274. Mr Smith suggested that the hedge belonged to 274 but his evidence 

was inconsistent and unreliable. There are no documents that suggest that any 

boundary was to be erected or maintained by 274 on the access road next to 272. The 

documents all favour the conclusion that the boundary was to be erected and 

maintained by 272; there is the 1931 conveyance, Mr Hanchant in the 1999 planning 

application and the property information in 2004. The mid-point of the hedge line is 

not the usual delineation and where, as here, I am entirely satisfied that the hedge was 

planted to form the boundary of 272 and by 272, there is no reason for the boundary 
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to be other than the outer side of the hedge.  Looking at it from the point of the parties 

at the time of the conveyance, it is clear that a hedge was to be planted or a fence. I 

have found a hedge was planted. The hedge was to belong to 272 and to mark the 

north east boundary. I do not consider that anyone at the time of the conveyance 

would have considered that the hedge root line was to be the boundary. There is 

nothing in the conveyance or plan to support that understanding.  

76. That is not however the end of the matter as there is also a fence. I find that sometime 

later, but no later than the 1970s, and possibly earlier, the owners of 272 erected a 

fence on the outer side of the hedge and continued it around the rear. In doing so they 

enclosed their property.  It is highly unlikely as I have said that 274 did this. My 

reasoning is set out at paragraph 36 above.  

77. The question that arises is whether the fence was in fact within or on the boundary or 

has it in fact trespassed onto the Defendant’s land. Mr Evans says that it was erected 

within accepted tolerance and would have demarcated the boundary. I note the 

telegraph pole would then be within 272 which is unusual but it is perhaps not so 

unusual when it is clear that wires could be accessed easily from the private road 

belonging to 274.  It is an odd feature that I have considered but have reached the 

conclusion that it is not determinative and does not lead me to conclude that the 

boundary must be further towards the hedge.  One of the factors about having a hedge 

as the boundary is that it is a flexible affair depending on the amount of growth. Once 

it had grown it may well have been that the owners sought to enclose their land 

around the edge of the hedge. I agree with Mr Evans that it was most likely that the 

fence was erected along the outer edge of the hedge and demarcated the boundary by 

reference to the edge of the hedge. Mr Evans’ position is supported by the 

presumption that the palings were on the Defendant’s side and the posts on the 

Claimant’s side. Further the 1999 planning application made clear that the owners of 

no 272 saw themselves as obliged to maintain not only the hedge but the fence. Mr 

Hanchant considered it was his responsibility when he sold the property. I note that 

reference is made to the fence not being entirely straight but this may either reflect 

that boundary lines are not straight or  that fact that fence was installed following the 

line of the hedge which is not a fixed boundary like a fence or wall.  

78. In reaching my conclusions, I have considered the various measurements. The 

measurements taken by the experts cause confusion and are inconsistent and do not 

greatly assist me. The conveyance says 66ft to the front and the plan says 60 feet 

across the rear. If one takes the position of the mid-line of the hedge and the current 

fence to the rear of 270 as the boundaries, the measurements to the rear broadly reflect 

the 1931 conveyance and plan. The Defendant relies on this measurement and the fact 

that a measurement of approximately 66ft is reached if one measures brick pillar to 

brick pillar at the front.  

79. There are however a number of problems with these measurements as referred to 

above. (i) Firstly Mr Evans challenged whether the boundary at 270 was in the correct 

place given the hedge in 272 and the 1975 planning documents showing a hedge as 

the boundary. His challenge is not without merit. (ii) It is very difficult to know how 

accurate the original measurements were nearly a 100 years later. In 1931 there were 

no sophisticated measuring devices and there must be room for some tolerance. (iii) 

Measuring across the access road depends on measuring hedge line to hedge line and 

saying that because that gives approximately 15ft they are the right boundaries. But 
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the width of the access road on the plan was only ever approximate and it was only 

the frontage that was to be about 15 feet. (iv) In addition, the boundary line may 

appear straight on a drawing in 1931 and 1959 but may not reflect the precise angles. 

Mr Wheatman has assumed that there is a straight line. As Witt v Woodhead makes 

clear the fact that the boundary appears straight on the conveyance is not definitive. 

Measurements taken in 1931 and indeed buildings in the 1970s will not have the same 

degree of accuracy as can be achieved with modern measuring equipment. (v) In any 

event, the width of the access road at the front if measured from the brick pillar, 

which Mr Wheatman said was the boundary in his November 2018 report, greatly 

exceeds 15 ft according to Mr Evans leading to an inconsistency in the various 

measurements from the Defendant (vi) Mr Wheatman appears to choose different 

datum points as in his report before the court he used the brick pillar as the boundary 

to measure the frontage of 272 (and said this was the datum point for the boundary 

with the access road in his earlier report) but then used the mid line of the hedge as 

the boundary with 274 without explaining why it is no longer the brick pillar. (vii) In 

any event the distances between 272 and 276 are only of periphery assistance to the 

main issue as the 1959 conveyance does not state where the boundary of 272 is and 

only refers to one measurement at the frontage. The width of the access road does not 

greatly assist with where the 1931 conveyancers intended the boundary to be (viii) 

There is no explanation as to why the mid line of the hedge at 276 is the boundary of 

276 save that this leads to a result that suits the Defendant. The boundary is said to be 

the responsibility of 274 according to the 1959 conveyance. (ix) The brick pillars are 

arbitrarily positioned by Mr Hanchant to create a new front wall. The brick pillars 

cannot be said with any certainty to be the marker of a boundary line or assist with 

any measurements. Indeed, from the photos it appears most unlikely that the brick 

pillar is the boundary as it appears set back and off from the hedge line.  I am not even 

aware of which corner of the pillar was used to measure the distance. Mr Evans made 

the point that the pillar is set back for visibility purposes. Indeed if one looks at the 

photos, it does appear as if the hedge has been cut back and the fence is slightly 

splayed at an angle as one enters/exits the access road presumably to ensure 

maximum visibility. This would appear to reflect what Mr Evans is saying that there 

is a tapering out at this point.  Looking at the  photo of the  entrance to the access road 

before the brick pillar was erected, there were no obvious signs as to what the datum 

points were for the frontage to the main road. I have therefore concluded that whilst 

the measurements do not precisely tally by reference to my findings, they are within a 

sufficient tolerance taking account of the difficulties with precise measurements in 

1931, that the hedge  is a living boundary that fluctuated and the datum points are 

uncertain nearly a century later.  

80. Having considered all the evidence as set out above, I am satisfied that the hedge was 

erected by 272 to create the boundary. The outer edge of that hedge was the boundary 

not the midline. The boundary once created remained as such.  It was a living 

boundary as the hedge grew. At some stage, a fence was placed alongside the hedge 

to mark the outer edge of the boundary. The measurements taken today are of 

assistance but are not definitive. It appears likely that there was a hedge at some point 

marking the boundary with 270/272 and that appears to remain in 272. Over time a 

new boundary has been created to the rear of 270/272 without objection by the 

parties. At the front, the access road is likely to have splayed and may well be wider 

at the frontage to the road than along the access road. I do not consider that the fact 

that the access road is narrower if one uses the fence as the boundary is determinative. 
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I am entirely satisfied having considered all the evidence that the fence did mark the 

boundary that was created by the hedge. It was within a reasonable tolerance of the 

outer edge of the hedge. 

81. However even I am wrong about the fence demarcating the boundary as opposed to 

the hedge, I am satisfied that, in any event, the Claimants are entitled to the land 

between the hedge and fence by adverse possession. The relevant principles are that 

there is a presumption that the owner of the land with paper title is in possession of 

that land. It is for the person who does not have the benefit of that presumption to 

show that he is in possession by proving factual possession and that he has the 

requisite intent to possess. The Claimants have to show there has been a sufficient 

degree of exclusive physical control of the land. Whether that is proved depends on 

the facts and circumstances of the case in particular the nature of the land and the 

manner in which it is used. The intention to occupy is proved by showing an intention 

to exclude the whole world including the owner with paper title. 

82. This case is not like Hounslow LBC v Minchinton (1997) 74 P&CR 221. In that case 

the hedging had been placed there by the council not the squatter. The Court of 

Appeal was satisfied that the actions of the Respondent were sufficient to amount to 

adverse possession. The court considered Kynoch Limited v Rowlands which also 

applies to the particular situation where a paper owner encloses his own land. That is 

not the case here. 272 have erected the fence and enclosed the land with a fence which 

the paper owner of title could not access without breaking down the fence or climbing 

over it until a section was removed in or about 2000. It was pointed out in Hounslow 

LBC v Minchinton that Kynoch relates to agricultural land and that building a 

boundary within one’s own land and cutting off access to land on the other side may 

not be a discontinuance of possession but it was very much doubted whether that was 

a sensible inference to draw in the case of suburban land where the exact boundary 

between neighbouring properties is of much greater importance. In any event, it was 

conceded that if the squatter had erected the fence and no objection was made by the 

council that would have constituted dispossession and would have been strong 

evidence of adverse possession.   

83. Food Convertors Ltd V Newell [2018] AllER 130 is relied on by the Defendants to 

assert that the Claimants have to show there had been sufficient use of the land to 

show factual possession. That case turned on its facts. The land was not enclosed and 

the owners of the paper title continued to access the disputed strip to walk their dogs 

and there was no reliable evidence that the squatter had put the disputed land to use. It 

was not simply that he did not use the land. All these factors together led to a 

conclusion that factual possession had not been proved.  

84. As set out in Jourdan and Radley-Gardner on Adverse Possession at para 13-09 

erecting a fence to exclude people from entering on the land is an unequivocal act of 

possession as it asserts the right of that person putting up the fence to exclude others 

from the land. The cases set out in paragraph 22 above are clear that enclosure of land 

by fencing the whole of to the outside world is strong evidence of factual possession 

and an intention to possess. It is of course a matter of fact in each case.  

85. The facts of this case are that the Claimants’ predecessors in title enclosed the land in 

the 1970s by fencing it off. It was entirely fenced off for over two decades. The 

owners of 274 have not had access to that land at all during that time. A small strip of 
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fence was removed in or about 2000 but that was not to enable access to third parties 

but was to permit a stable to be brought on the land. Its removal makes no difference 

to my findings as the fencing was plainly erected to exclude the world. In any event 

adverse possession had been established by that time as more than 12 years has 

expired since the fence was first erected. The fence was plainly erected to keep 

everyone out including the paper owners. The owners of 272 not only erected the 

fence but considered it was their duty to maintain it according to the documents in 

1999 and the sale particulars to Mr Simic. The paper owners have never sought access 

until 2018. The land is surrounded by a hedge and then the fence. It is suburban land 

and by enclosing it 272 secured their land from everyone. I am quite satisfied that 

actions of the Claimants’ predecessors in title in erecting this fence that went around 

their land and then joined the fence at no 270 does demonstrate sufficient factual 

possession and it follows in this instance that there was the necessary intent to 

possess. It is quite apparent from the evidence of all the Claimants’ witnesses that the 

fence enclosed the land completely for over two decades to the exclusion of everyone. 

The fencing off is not equivocal. It is plainly to enclose the land so that neither the 

owner of the paper title or anyone else can enter.  

86. It follows that if I am wrong and the fence is not on the boundary, the small strip of 

land between the outer edge of the hedge and fence did belong to 274 but they are no 

longer entitled to it.  The owners of 272 have taken possession many years ago and 

clearly established possession by 2003. It matters not what steps were taken on the 

land in a situation such as this where the fence was erected by the Claimants’ 

predecessor in title.   

87. I therefore find for the Claimants and declare the boundary is where the original fence 

was installed prior to February/March 2018. I do not comment as to whether the fence 

that was installed in August 2019 by the Simics was in the correct place but make 

clear that if the old posts are still visible that is the correct boundary for the new 

fence. There will be a declaration to that effect. The Defendant must remove the fence 

that has been installed. I am not clear whether the Claimants wish to reuse it or start 

afresh. The parties can discuss the same.  

88.  The counterclaim is dismissed.  

89. I am minded to make an injunction to ensure that the Defendant does not enter on or 

otherwise interfere with the Claimants’ land given his behaviour in September 2019 

when he refused to stop work despite requests from the Claimants’ solicitors and 

continued even when informed an injunction was in place. If the Defendant is willing 

to give an undertaking in suitable terms that would also be acceptable to the court.  

90. I will hear the parties on the terms of the declaration and injunction/undertaking.  

HHJ Bloom  

 


